We've all heard the unfortunate statis-

tics regarding divorce. The American Associa-
tion of Marital and Family Therapists currently
reports that between 40 and 60 per cent of all
first time marriages end in divorce. When a fam-
ily breaks up, it's important to consider the fu-
ture welfare of all its members, including the
furry companions which shared the home. If di-
vorce is a possibility, it's important to know how
best to protect your rights regarding the owner-
ship or custody of your pets as well as ways of
preventing them from getting caught in the
cross-fire,

Because by law, all animals are con-
sidered a form of property, the laws regarding
property division are largely controlling. That
being said, “custody™ battles over pets are be-
coming increasingly more common. While in
child custody cases, the legal standard for as
signing custody revolves around “the best inter-
est of the child,” in pet custody cases, it is not as
clearly defined whaose best interest is being
served—the owners' or the pets”. These issues
should be strongly considered in the context of
any property division settlement that is formed,
with an eve towards doing right by all,

Hawaii is an cquitable distribution
state. This means that generally speaking upon
divorce, all marital property (property acquired
during the marriage) will be divided 50/50, and
all separate property will remain with the party
who owned it before the marriage or received it
as a gift during the marriage. The parties to the
divoree are free to devise their own property di-
vision settlement as they see fit. A judge will
typically only step in if the settlement appears
unfair or is contested by one or both of the
parties. Custody of pets acquired during or
brought into a marriage should definitely be dis-
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cussed early on to avoid any unpleasant surprises
down the road, or, situations in which pets are
abandoned, neglected, or used as a means of
hurting the other spouse.

Take for example, the situation of a
couple which acquires a puppy ecarly in their
marriage and divorces a few vears later, before
any children enter the picture, Both parties are
likely to have developed a strong bond with the
dog and the dog with each of the parties, [t's ob-
viously impossible to cut the dog in half, with
one spousc taking the head, the other the tail,
But is a 50/50 {or 70/30) custody of the dog a
good, or realistic solution? Possibly, although
due consideration should be made as to the ef-
fect this type of arrangement could have on the
dog’s need for stable companionship and routine,

Similarly, what if the couple acquired
two or more dogs during the mamiage? s it wise
to split the dogs apart? Again, possibly, depend-
ing on the strength of the bond between the dogs
involved as well as the bond between the dogs
and the people involved in the split,

When discussing custody or owner-
ship of pets upon divorce, be sure to plan care-
fully and discuss all of your wants and
expectations regarding your pets. It can be dif-
ficult, if not next to impossible, to acquire a right
in property that vou didn't ask for and include in
a property settlement or divorce decree. Under
Hawaii Revised Statutes § 580-56, the final di-
vision of property is reserved for one year fol-
lowing the entry of a divorce decree. This
basically means you have one vear following a
divorce to make any changes or amendments to
the decree.

Sometimes the best means of making
sure the owners™ and animals’ needs are ad-
dressed in the wake of a divorce is to prepare a
separate contract or pastnuptual agreement stip-
ulating how the pets will be cared for and who
will be responsible for providing the carec.
Within this agreement issues such as physical
custedy or ownership of the pet, any “visitation™
rights permitted or other rights such as the right
of one spouse to breed or show the pet, desig-
nating who will be responsible for paying for
veterinary bills, food and other maintenance
costs and any restrictions on these conditions,
Courts are more likely to enforce such agree-
ments if they are formalized in writing, with
agreement by both parties.

Provisions should also be included
within any agreement that define what would be
considered a material breach of the agreement,
and the consequences when breaches ocour. A
possible example of what could appropriately be

included in such an agreement follows:

@ Fido, a three year old male pug, shall
remain the exclusive property of
Susie. Susie, in tumn, shall provide
Fido with all food, veterinary care and
other maintenance, unless otherwise
agreed.

35 Sam shall be entitled to visitation with
Fido every Saturday, or as otherwise
agreed. Sam shall also be entitled to
show Fido, if he wishes, but Sam shall
not take Fido out of the State of
Hawaii.

@ Susic’s failure to provide Fido with ad-
equate food, water or veterinary care,
such that Fido becomes neglected or
suffers ill-health shall be considered a
material breach of this agreement,

&% Sam’s failure to retum Fido within five
{5) hours of the pre-agreed time, or to
take Fido outside the State of Hawaii
shall be considered a material breach
of the agreement.

@ Each party shall provide the other
party with written notice of cach ma-
terial breach of the agreement within
seven days of the alleged breach.
Three or more material breaches of
this agreement by either party shall re-
sult in the loss of that party’s owner-
ship or visitation rights under the
agreement.

An agrcement like the one above
clearly provides each spouse with ample notice
of what their rights and responsibilities will be
following their divorce, with regard to the fam-
ily pets, as well as the consequences that will re-
sult is they fail to abide by the terms of the
agreement. A separate agreement should also
help to ensure that both the animals’ and own-
ers’ needs are well met—or met as best they can.
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